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Observations to the Green Paper on Damages actions for breach of the EC antitrust rules

The Asociación Española para la Defensa de la Competencia (‘AEDC’) welcomes the opportunity given by the European Commission to submit observations regarding the Green Paper on damages actions (the ‘Green Paper’). Analysing the possibilities of taking action on a Community scale with respect to damages actions is inevitably a complex matter, as the different approaches and traditions existing in each Member State have to be taken into account. Given this fact, the presentation of this working document by the European Commission for a public exchange of views is in tune with its policy of greater transparency in recent years, and is to be applauded. 

AEDC’s observations have been provided by lawyers, economists and academics, all specialists in the competition law field. Although the observations reflect the majority opinion and those points where there is agreement, we have also included the dissenting opinions in order to contribute to the debate started by the Green Paper.

AEDC’s comments follow the order of the Green Paper’s sections: (i) access to evidence; (ii) fault requirement; (iii) damages; (iv) the passing-on defence and indirect purchaser’s standing; (v) defending consumer interests; (vi) costs of actions; (vii) coordination of public and private enforcement; (viii) jurisdiction and applicable law; (ix) other issues.

I. 
ACCESS TO EVIDENCE

Question A.
Should there be special rules on disclosure of documentary evidence in civil proceedings for damages under Articles 81 and 82 of the EC Treaty?
1. Most AEDC members take the view that there is no need for any special rules regarding disclosure of documentary evidence in civil proceedings for damages and that the procedural rules currently existing in Spain are sufficient to guarantee the disclosure of evidence.

2. Nevertheless, some members have pointed out that in practice it is difficult to bring damages actions due to the rigidity of Spanish procedural rules regarding the disclosure of documents between the parties to a civil action. In particular, article 328 of the Ley de Enjuiciamiento Civil (Civil Procedure Law, ‘LEC’)
 concerning the disclosure of documents between parties, only refers to the possibility of requesting other parties in the action the disclosure of documents that: (a) are not at the disposal of the requesting party; and (b) refer to the subject matter of proceedings or the probative value of the type of evidence. The request must be accompanied by a copy of the document. Where no such copy exists or is unavailable, the requesting party must state in the most precise terms possible the content of the document.

3. To overcome these problems, one suggestion was to make these requirements more flexible, so that the request could be extended to cover any class or type of document once proceedings have commenced. 

4. Further, several contributors suggested proposing to the Commission the system contained in article 329 of the LEC, which provides that copies of documents can be admitted in evidence, as can the interpretation of the content of documents given by the requesting party, when the party to whom the request was made unjustifiably refuses disclosure. In this regard, a contributor pointed to the need for extra care to protect the confidentiality of sensitive documents, and indicated that to this end only the judge should have access to such documents, whether in whole or in part.

5. Finally, all members agreed that a model based on the US system of discovery would not be appropriate for the EU. Instead, any reform should concentrate on strengthening already available procedures.

Question B.
Are special rules regarding access to documents held by a competition authority helpful for antitrust claims?

(i)  Access to documents and the necessary confidentiality guarantees

6. In general, AEDC members favour Option 7 of the Green Paper, namely that national courts should have access to documents held by the Commission. The main problem relates to confidentiality (business secrets and other confidential information), and practically all the comments received stress the need for special rules in this regard. Because the different judicial procedures in the Spanish system are adversarial in nature, the documents contained in the file must be made available to the parties and Spanish law does not, in principle, provide sufficient guarantees regarding the confidentiality of sensitive information in civil actions.

7. Some members propose that the administrative authorities (either Spanish or Community-based) should be entrusted with the task of safeguarding the confidentiality of documents, having the power to refuse requests made by courts to supply documentation when they consider this necessary. 

8. Others, however, favour a system where the courts decide whether or not to allow access to certain information. Administrative authorities could not refuse a court’s request for certain documents and it would be the judges, with full knowledge of all the documentation, who would have the power to refuse the parties’ access if they considered it necessary to preserve confidentiality.

9. In both cases, current Spanish legislation would have to be reformed. 

10. Finally, there was one observation that access to the documents held by administrative authorities should be limited to documents created by the latter, thus excluding documents that have been submitted to the authorities by natural persons and legal entities.

(ii)  Situations where a judge may ask the Commission for information that the parties could also provide

11. As regards the Commission’s question concerning the conditions under which the national courts would request from the Commission information that could also be provided by the parties, under Spanish law this occurs (a) when one of the parties to the action has requested it and (b) of the court’s own accord, in exceptional circumstances. 

12. As regards situation (a), although normally the judge would first ask the party who has the documentation to provide it, there may be situations where the judge considers it necessary to address the request to the national or Community administrative authorities. This would occur for example, a posteriori, when the requested party in question refused to disclose the said documentation (having exhausted the procedure contained in  article 329.2 of the LEC), and/or a priori, when the judge has grounds for believing that the party holding the documentation will not disclose it. 

13. As regards situation (b), since Spanish civil procedural law is based on the principle that the court must restrict itself to acting on the basis of what is requested by the parties (‘justicia rogada’), judges can only act of their own accord in exceptional circumstances. Thus, article 282 of the LEC provides that allegations will be tried on the basis of the evidence that the parties wish to adduce, although this provision also goes on to state that ‘the court could resolve of its own accord that certain evidence should be adduced or that documents, opinions or other means or instruments with probative value be disclosed if the law provides for this’. In this regard, it is worth referring to article 435.2 of the LEC, which provides for the possibility of requiring ex officio evidence to be adduced with regard to relevant facts that have been ‘appropriately alleged’ where evidence previously adduced during the requisite procedural stage ‘did not have sufficient probative value because of circumstances that no longer exist that were beyond the control and diligence of the parties, provided that there are reasonable grounds for believing that new actions will permit the facts at stake to be ascertained’. As a result, there are strict requirements for acting ex officio, which considerably limit this possibility in practice.

14. The AEDC considers that Spanish legislation covering this matter must be made more flexible so that on the grounds of procedural efficacy the judge can determine, generally at the instance of a party but sometimes ex officio, whether a request for information should be made to the pertinent administrative authorities or the parties to the proceedings.

15. The AEDC also considers it necessary for the Commission to clarify how it would handle requests for information made by national judges with respect to cases that have been closed without a final decision having been adopted. In this regard, it would be convenient for the Commission to clarify how it would deal with requests to be granted access to the statement of objections.

Question C.
Should the claimant’s burden of proving the antitrust infringement in damages actions be alleviated and if so, how?
(i)  Alleviating the burden of proof where a prior administrative decision exists 

16. Most AEDC members consider it necessary to alleviate the burden of proof when there is a prior administrative decision finding that there has been a breach of competition law. In such cases, therefore, the administrative authority’s decision should not be merely of declaratory value, but rather should be treated as strong evidence of the existence of an infringement in any subsequent civil case. 

17. On the other hand, in AEDC’s opinion, prior administrative decisions should not be treated as having binding force in subsequent civil proceedings nor should they be treated as conclusive evidence that a breach has been committed. The best possible approach would be to treat them as creating a rebuttable presumption that an infringement exists, thus reversing the burden of proof, and making it necessary for the party in breach to prove that no infringement had been committed. 

18. Only one member of the AEDC advocated that the prior administrative decision be considered as evidence with a high probative value for the purposes of damages actions, without there being any need to reverse the burden of proof.

19. In addition, the AEDC considers that there should be no rebuttable presumption regarding the loss caused by an infringement (let alone the quantum thereof); this must be proved in accordance with the substantive principles of civil liability and the general rules concerning the burden of proof. 

(ii)  Other considerations regarding lowering the burden of proof 

20. As regards reversing the burden of proof in other procedural situations, some AEDC members consider that this must take place in the following situations: (i) unjustified refusal of the defendant to comply with a request for disclosure of certain information (in a similar manner to that laid down in article 329.2 of the LEC; see paragraph 4 above); and (ii) when it is easier for the defendant to adduce the evidence in question than for the claimant. 

21. Finally, it is worth pointing out that while it may be appropriate to amend the applicable law of each Member State to take into account the above issues, AEDC members believe that Spanish procedural law contains sufficient mechanisms (such as the principle of the availability of evidence and ease of proof, the admission of indirect evidence, circumstantial evidence, etc.) to ensure that the burden of proof is not an insurmountable barrier for the bringing of damages actions.

II. 
FAULT REQUIREMENT

Question D.
Should there be a fault requirement for antitrust-related damages actions?

22. In general, the AEDC considers that in order to be consistent with Spanish civil procedural law, the fault requirement should be maintained. Antitrust-related damages actions are generally actions of a tortious nature based on fault, rather than on strict liability. 

23. Further, maintaining the fault requirement is necessary for reasons of procedural efficacy, since (i) it prevents frivolous claims from being brought; and (ii) it allows for the evaluation of situations where the possible infringement of competition law is due to the ambiguity of certain rules, or where the action in question was carried out at the direct or indirect instigation of a public authority, which led the infringing party to believe in good faith that he was acting in accordance with the law. 

24. Most AEDC members therefore favour Option 13, which gives a defendant the chance to show the existence of an excusable error in law or fact in accordance with Spanish law. If the excusable error defence proved to be successful, those suffering loss would not be entitled to recover damages
.
25. In any event, it should be pointed out that maintaining the fault requirement in Spanish law is not an insurmountable barrier for bringing damages actions in the most clear-cut cases or in cases where the infringements are most serious (e.g. cartels). In these instances, normally there is little difficulty in showing the existence of fault.

26. Finally, a minority of contributors favour a position closer to Option 11, namely that proof of the infringement per se would be sufficient to show liability for the loss caused. 

III.
DAMAGES

Question E.
How should damages be defined?

27. As regards the definition of damages, the AEDC considers that both direct loss and lost profits should be taken into account, in the way that these two concepts are interpreted by the Spanish courts
. One AEDC member proposed quantifying loss suffered by a claimant in the following terms: ‘any additional benefit that would have been obtained in the absence of the illegal conduct, calculated on the basis of the internal performance rate of the company during the years that the infringement lasted’. 

28. Further, the opinion of the AEDC is that interest should be added to any damages award no later than from the moment that an infringement has been declared by a competition authority, whether national or EU-based, or from the date when a civil action is commenced
. A minority of AEDC members consider that interest should start to run from the date of the cause of action (the damage). In principle, Spanish procedural law does allow this last alternative, although this is not a point which is unanimously agreed upon. Further, the possibility of including the award of interests as part of the claim is recognised in article 575 of the LEC, which allows the claimant to increase any claim for damages by up to 30% to take into account the interest accrued.

29. The AEDC considers that introducing a system of punitive damages in the EU, such as that proposed in Option 16 based on the US model, would not fit easily into the Spanish system and, moreover, it is not seen as necessary. The majority view is that fines for infringements imposed by administrative authorities have sufficient deterrent effect and that these are better suited to the Spanish legal system.

Question F. 
Which method should be used for calculating the quantum of damages?

(i)  Should the Commission publish guidelines regarding the quantum of damages?

30. The greatest divergence of opinions within the AEDC occurs with respect to the calculation of damages. However, all contributors agree on the need for Commission guidelines on the quantification of damages flowing from antitrust violations.

31. The majority opinion is that it is impossible to have a single method that covers all of the factual situations that arise in damages actions. Practically all commentators agree that it would be useful if the Commission published guidelines for this area. Despite their non-binding effect, it is felt that Commission recommendations on this point could be of fundamental importance in ensuring that the application of the competition rules in damages actions is fully effective throughout the EU.

32. Some AEDC members are opposed to courts being able to assess damages on the basis of equity principles, since this would give judges excessive discretion when determining the quantum. 

(ii)  The system contained in article 13 of the Spanish Competition Law (Ley de Defensa de la Competencia)

33. The AEDC is divided on the issue of whether it is possible under Spanish law to request that the Spanish Competition Tribunal (Tribunal de Defensa de la Competencia or ‘TDC’), which is an administrative authority, prepare reports concerning the origin and amount of compensation claims in civil proceedings. Article 13.3 of Spanish Competition Law 16/1989 (Ley de Defensa de la Competencia
, hereinafter ‘LDC’), empowers courts to request that the Spanish competition authorities prepare a report on the origin and amount of compensation that those engaged in anticompetitive behaviour must pay to claimants and third parties who have suffered loss as a result of such conduct. Some members highlight the usefulness of this provision, while others believe that the competition authorities should avoid making declarations on these issues from the moment that the awarding of damages becomes a matter for the courts.

34. Finally, one of the members was in favour of offering various alternative methods for calculating damages, using a similar method to that used in certain national legal systems for breaches of intellectual and industrial property rights.

IV.
THE ‘PASSING-ON’ DEFENCE AND INDIRECT PURCHASER’S STANDING

Question G.
Should there be rules on the admissibility and operation of the passing-on defence? If so, which form should such rules take? Should the indirect purchaser have standing?

35. Under Spanish law, the ‘passing-on’ defence can be alleged by the infringing party as a defence to a claim for damages. Although it is recognised that this defence may give rise to problems such as those referred to in the Green Paper, most AEDC members consider that it is not appropriate to impose limitations on any defence, including the ‘passing-on’ defence. Likewise, both direct and indirect purchasers should be able to sue the infringer for damages (Option 21 of the Green Paper), although with regard to indirect purchasers, their legal standing should be strengthened.

36. The AEDC considers that the problems arising from allowing this defence are partly mitigated by the following elements: (a) the absence of a presumption that the loss has been passed on; and (b) the possibility of arguing that, even in the event that the excess price has been passed on, the direct purchaser still suffers a loss as a result of lower sales volumes.

37. As regards (a) - the absence of a presumption that loss is passed on to indirect purchasers - it should be pointed out that according to the general rules on damages actions contained in the Spanish Civil Code, it is the defendant who must prove that the loss has actually been passed on by the direct purchaser (claimant) to the indirect purchaser or to the next link in the commercial chain. 

38. As regards (b), even when the defendant can show that the excess price has been passed on to the indirect purchaser in a damages action, it is possible to allege that the direct purchaser has suffered a loss as a result of the lower volume of sales effected due to the higher price, which in turn is a consequence of the breach of the competition rules. Except in extreme situations where there is zero elasticity of demand, each link in the chain could therefore quantify the effect of the anticompetitive practice on its legal-economic sphere.

39. The main problem derived from the ‘passing-on’ defence concerns indirect purchasers. Under Spanish law, indirect purchasers face serious difficulties in proving both the loss that they have suffered and also the causal link between such loss and the illegal conduct. The AEDC considers that these problems could be resolved in part by consumers’ associations bringing actions for the unjust enrichment of the party infringing the competition rules, in line with the German model, and by strengthening their legal standing as contemplated in Option 25 of the Green Paper (see the answer to Question H below).

V.
DEFENDING CONSUMER INTERESTS

Question H.
Should special procedures be available for bringing collective actions and protecting consumer interests? If so, how could such procedures be framed?

40. The AEDC considers it necessary to introduce specific procedures that allow collective actions to be brought, although subject to certain restrictions to prevent a flood of claims. In particular, giving consumer associations legal standing is perceived as a good alternative, as is the bringing of collective actions by groups of purchasers who are not final consumers (Option 26).

41. Although article 11 of the LEC would appear to allow collective actions in Spain, some AEDC members stress the need for EU-wide harmonisation on this point. Any Community action on this issue should pay special attention to the common requirements that must exist in collective actions, in particular those relating to the adequacy of the common representation, and the common features that must be shared by the members of the group in question (‘commonality’). 

42. Finally, one member was opposed to the setting of special procedures for collective actions on the grounds that they did not compensate consumers. According to this member, fines imposed by administrative authorities were more useful as they recovered the illegal gain and also acted as an effective deterrent in the markets where sales to end consumers took place.

VI.
COSTS OF ACTIONS

Question I.
Should special rules be introduced to reduce the cost risk for the claimant? If so, what kind of rules?

43. In general, the AEDC considers that special rules to reduce the risks of costs for the claimant are not needed. The general rules on legal costs are sufficient, since they provide for the possibility of costs being imposed on the losing party, except where the court holds that the case in hand presented serious doubts of a factual or legal nature (article 394 of the LEC). The additional risk of reduced or even no cost awards could encourage the frivolous or even fraudulent use of the judicial mechanisms foreseen by national legal systems.

44. Nevertheless, some comments refer to situations where current procedural rules in Spain entail risks that could dissuade future claims from being brought for breach of the competition rules. Specifically, reference is made to the situation where a court finds that there has been a partial breach of the competition rules, and awards damages that are lower than the amount claimed. In this case, each party must bear its own costs and common costs are shared on a 50-50 basis, except in the event that there is obvious recklessness (which is difficult to prove). This could dissuade potential claimants from bringing damages actions. An additional problem relates to the costs of expert reports. The claimant may need an expert report to substantiate his claim, and may have to accept a court-appointed expert. If a potential claimant has to meet the cost of the report and this is disproportionately high when compared to the size of the potential claim, this may deter him from bringing a damages action.

45. A minority deems it necessary to introduce special rules to reduce the costs risks to which claimants are exposed, and propose a system where claimants only bear their own costs where their claims are manifestly unreasonable, as per Option 27. This minority opinion also suggests the need to distinguish between claimant/company and claimant/consumer or user affected by illegal practices, so that costs are reduced according to the category to which the affected party belongs.

VII.
COORDINATION OF PUBLIC AND PRIVATE ENFORCEMENT

Question J.

How can optimum coordination of private and public enforcement be achieved?

(i)  The complementary nature of public and private enforcement 

46. The contributions received highlight what is seen as an anomaly in Spanish competition law, namely that before bringing a damages action for conduct prohibited under the LDC, a potential claimant must first obtain a declaration that the infringement exists from the administrative authorities, and if need may be, by the jurisdictional authorities. This procedural requirement therefore makes private application of Spanish competition law subject to the prior intervention of public authorities, thus seriously limiting the possibility of bringing individual damages actions
. It is also in stark contrast with the direct effect of Articles 81 and 82 of the EC Treaty.

47. The procedural requirement regarding claims under the LDC is not applicable to legal actions based on Articles 81 and 82 of the EC Treaty, since national courts have jurisdiction to apply these Treaty provisions (including with regard to damages actions) without the need for any prior administrative procedure. Therefore, as far as Articles 81 and 82 are concerned, in Spain it is possible to obtain a declaration of the existence of an infringement both from the administrative authorities and from the courts, the difference being that it is possible to bring damages actions for loss flowing from the restriction of competition directly before the courts. Where there is a conflict between national and Community administrative authorities and the courts in the application of Articles 81 and 82, Regulation 1/2003 provides a satisfactory set of cooperation mechanisms, allowing both public and private actions to go ahead.

48. Most members’ observations stress the usefulness of administrative decisions with respect to the declaration of the existence of a breach in subsequent civil damages actions, for example through the reversal of the burden of proof by establishing a rebuttable presumption of the existence of an infringement (see paragraphs 15 et seq). 
49. One AEDC member felt that administrative decisions or resolutions would also be very useful as regards causation and quantum. For this to take place, the administrative authorities must comprehensively examine the facts on which its resolutions are based. An administrative decision would provide a very advantageous starting point for access to the courts in follow-on actions, since it would alleviate the burden of proof, while always safeguarding the rights of the parties both in the framework of the administrative procedure and in the civil proceedings.
(ii)  The role of national regulatory authorities
50. The AEDC also supports the role that the national regulatory authorities can play in applying the competition rules, and requests that the Commission clarify the status of their resolutions, and, if necessary, establish the appropriate channels of coordination
.
(iii)  The handling of leniency applications

51. As regards the exchange of information and the cooperation between competition authorities and courts, the AEDC shares the Commission’s concerns about leniency applications. If the parties to a damages action had access to documentation relating to a given undertaking’s leniency application, this would effectively amount to providing them with a confession of guilt and a detailed roadmap of the antitrust infringement, thus placing the party making the leniency application in a worse position than the others involved in the breach. This is a particularly serious problem under the Spanish legal system, for the reasons given in paragraph 6 et seq above.

52. The AEDC takes the view that in order to guarantee the success of leniency programmes and to protect applicants under such programmes, legislative reform is necessary. Such reform should be a combination of the elements proposed by the Commission in Options 28 and 30 of the Green Paper. First, the AEDC considers that neither the judges nor, of course, the parties to a civil action should have access to leniency applications nor to the documents submitted in support of such a request
. Secondly, the liability of the party making the leniency application should be proportionate to its participation in the cartel; it should thus not be jointly and severally liable for all the losses suffered.

53. One member suggested as an alternative the possibility that the party applying for leniency be treated as secondarily liable, and thus only pay damages (up to the limit of its individual liability) in the event that the other undertakings involved in the infringement are unable to pay the total amount.

54. Further, another AEDC member stressed the potential problems that Option 29 could create. According to this member, if a conditional rebate for leniency applicants is not linked to a corresponding increase in the damages to be paid by the other infringing parties, this would result in the claimant being unable to recover all of its losses.
VIII.
JURISDICTION AND APPLICABLE LAW

Question K.
Which substantive law should be applicable to antitrust damages claims?

(i)  Jurisdiction

55. As regards the Commission’s observations contained in section 2.8 of the Green Paper, the AEDC is in favour of legislation which regulates this issue at Community level.

(ii)  Applicable law 

56. Within the AEDC there are some differences of opinion regarding what the applicable law should be, which probably reflects the importance of being flexible in this area. Nevertheless, most observations support Option 33; that is, the applicable law should be the law of the forum in actions for damages resulting from competition infringements, since: (a) the differences between the law of different Member States are not insurmountable, particularly with regard to clearly anti-competitive conduct  such as cartels; (b) procedurally, this system is less complicated; and (c) it would facilitate enforcement in territories other than those where the action was brought. 
57. Nevertheless, some AEDC members consider that it would be better to allow the claimant to choose the applicable law, where the options open to the claimant are either (i) the place where the loss occurred or (ii) the place where the defendant is domiciled. Other members consider that in order to determine the applicable law it would be appropriate to adopt the rule contained in the Rome II Regulation regulating non-contractual obligations, which allows a dual forum: the country of the claimant and that of the infringing party (Option 31). This first option would allow the applicable law to be that of the country that had the greater interest in the case according to the loss suffered; while the second option would improve the chances of successfully enforcing a judgment against the infringing party subject to the law of the forum.
58. Finally, one of the members favours Option 34 of the Green Paper, and considers that the claimant should be free to choose the applicable law, provided that a different applicable law could not be chosen for each separate loss suffered.
IX.
OTHER ISSUES

Question L. Should an expert, whenever needed, be appointed by the court?

59. On this point some members favour the creation of a national list of experts in antitrust issues, which would be available to the courts. In the context of the reinforced cooperation between competition authorities and courts, the latter could call on civil servants of the national competition authorities to act as experts in civil proceedings. In any event, AEDC members consider that, where possible, it is better for the parties to agree on experts than for the court to appoint them. 

Question M. Should limitation periods be suspended? If so, from when onwards?

60. The majority opinion of the AEDC considers that limitation periods should be suspended from the moment that national or Community competition authorities initiate administrative proceedings, and in cases before the courts from the time that a claim is brought.

61. Some members argue that the interruption of the limitation period should not have any effect with respect to third parties affected by the same infringement or practice.

Question N. Is clarification of the legal requirement of causation necessary to facilitate damages actions?

62. AEDC members take the view that causation is a necessary requirement in damages actions for breach of the Community competition rules. Spanish case law clearly establishes the nature and scope of causation, and therefore, with respect to Spanish procedural law, no further clarification is deemed necessary.

Question O. Further issues

(i)  Instruments for harmonising legal systems with respect to damages actions  

63. In general, AEDC members highlight the problems of implementing a harmonised, uniform and consistent system for damages actions for infringements of the competition rules in the European Union, without first harmonising the non-contractual liability regime in such important matters as limitation periods, causation, whether liability should be fault based or not, etc.

64. Although it may be necessary to await the existence of a harmonised European system for the law of obligations and contracts, the fact is that the Community institutions already have different methods of action open to them in the medium and long term. As this submission has noted, in some instances resort to soft law instruments appears to be a better alternative for the resolution of certain issues that limit the full effectiveness of damages actions (e.g. the adoption by the Commission of guidelines regarding the calculation of damages). Despite their non-binding nature, soft law instruments are much more flexible than legislation. Guidelines and recommendations could also help clarify the issue of access to documents of a confidential nature and their use by the courts, or define the common steps in individual actions in order to facilitate the bringing of such actions before the courts.

65. As regards the possible use of hard law instruments in the medium and long term, the need to integrate Community rules on damages with those already existing in each Member State for breach of the national competition rules must be taken into account. With respect to total or partial harmonisation through hard law instruments, consideration should also be given to the extent to which Article 83 of the EC Treaty provides a sufficient legal basis or whether recourse to Article 65 of the EC Treaty is also necessary. As regards the form of legislation to be used, bearing in mind that many of the matters covered by the Green Paper have a strong national element and directly affect the procedural idiosyncrasies of Member States, directives – which allow Member States some leeway in adapting Community law to fit their particular national circumstances – would appear to be a better choice than regulations.    

66. The Green Paper has launched a debate that will probably last for several years, but that does not mean that the Commission should do nothing until new procedural mechanisms are set up for Member States’ judges. In the short term, the Commission already has at its disposal a number of instruments that could facilitate private legal actions, and it should explore every avenue open to it from now on. 

67. With this in mind, some AEDC members consider that the European Commission must encourage greater awareness of civil actions involving the application of Articles 81 and 82 of the EC Treaty, for example by issuing press releases concerning the main cases that it has dealt with through the cooperation mechanism with national judges under Article 15(2) of Regulation 1/2003.

(ii) The submission to arbitration of questions relating to competition law and, in particular, the award of damages
68. Some AEDC members consider that the use of arbitration to resolve issues concerning claims for damages flowing from breaches of competition law has important advantages and could alleviate some of the problems that have been noted. 

69. In particular, the parties could benefit from the speed of arbitration proceedings and the fact that the arbitrators chosen could be specialists in competition law. Although in some cases it may prove necessary to bring an action in the ordinary courts, arbitration proceedings are very often quicker, more effective, and, ultimately, cheaper than court proceedings.

70. In Spain, it would even be possible for the TDC to act as an administrative arbitration body. Article 14.1(a) of Spanish Arbitration Law 60/2003
 provides that arbitration and the appointment of arbitrators may be entrusted to public law entities ‘which can carry out arbitration functions, according to their internal regulations, and in particular the Spanish Competition Tribunal’.

71. Further, article 25(g) of the LDC recognises the TDC’s jurisdiction to carry out the ‘the functions of arbitration […] which are entrusted to it by law […]’. Royal Decree 864/2003, under which the Statute of the TDC was adopted
, also refers to the arbitration function of the TDC at article 4.1(g).  

Despite the fact that the TDC has yet to be used as an arbitration body, it is clear that this possibility does exist, which could prove particularly useful in claims for damages. Article 26(f) of the Preliminary Antitrust Bill (‘Anteproyecto de Ley de Defensa de la Competencia’) includes among the future National Competition Commission’s functions the following: ‘[c]arrying out the functions of arbitration […] which are submitted to it by economic operators under Arbitration Law 60/2003, of 23 December, as well as those which are entrusted to it by the law’.
72. Accordingly, some AEDC members suggest that the Commission should consider promoting the use of arbitration in the package of measures which it may adopt to encourage damages actions for the breach of the antitrust rules.

� 	Ley 1/2000, de 7 de enero, de Enjuiciamiento Civil. Spanish Official Gazette no. 7, of 8 January 2000.


� 	This could be the case, for example, in those situations where the company has diligently examined the legality of its conduct in the light of the rules and guidelines in force and concluded that it has acted legally (e.g. after having requested legal or economic reports or advice). If subsequent administrative or court proceedings find the conduct to be illegal, whether or not the company was actually at fault would be debatable, since it had not acted with intent or negligently. Instead, its conduct could be seen as an excusable error. 


� 	In Spain, see the recent judgment of the Juzgado de Primera Instancia nº 4 of Madrid of 7 June 2005, Antena 3 de Televisión, S.A. v. Liga Nacional de Fútbol Profesional, where lost profits were taken into account when calculating losses flowing from anticompetitive practices which the administrative authorities had proved. Similarly, in a judgment of the Juzgado de Primera Instancia nº 5 of Madrid of 11 November 2005, Conduit Europe, S.A. v. Telefónica de España, S.A.U., the court examined the claim for lost profit flowing from the loss of market share suffered by the claimant as a result of Telefónica’s behaviour, although finally it did not award lost profits, holding that the claim had not been sufficiently proved.    


� 	In the Antena 3 de Televisión, S.A. judgment referred to above, the court calculated the legal interest from the moment that the civil action was commenced.


� 	Ley 16/1989, de 17 de julio, de Defensa de la Competencia. Spanish Official Gazette no. 170, of 18 July 1989.


� The Preliminary Antitrust Bill (Anteproyecto de Ley de Defensa de la Competencia) which contains the current proposal for the reform of Spanish competition law, no longer includes this requirement. The Preliminary Bill can be consulted online at � HYPERLINK "http://www.dgdc.meh.es/legislacion/AnteproyectoLDC-10-3-2006%20.pdf" ��http://www.dgdc.meh.es/legislacion/AnteproyectoLDC-10-3-2006%20.pdf� .


� In the judgment of the Juzgado de Primera Instancia nº 5 of Madrid of 11 November 2005, Conduit Europe, S.A. c. Telefónica de España, S.A.U the Court held that Telefónica had infringed Order 711/2002 of the Telecommunications Market Commission (Comisión del Mercado de las Telecomunicaciones or ‘CMT’) as well as Article 82 of the EC Treaty, by abusing its dominant position in the directory enquiries market. The Court found that this market was essential for gaining access to the closely related telephone information services market. In the judgment, the judge expressly held that the Court had no jurisdiction to review previous CMT resolutions nor was it bound by these, although it could use them as proof that an infringement had taken place. As the judge put it, ‘the conclusions of the CMT (…) prove the existence of the alleged defects (…)’, and ‘there is no reason at all for diverging from the findings contained in the CMT resolutions (…) which have not been disproved by the defendant.’


� One of the members of AEDC proposes that the evidence showing the existence of an infringement should not be treated as confidential information, except when (i) it has been obtained in the context of a first leniency request; or (ii) if it has been obtained in subsequent requests if, in the Commission’s opinion, the evidence in question is of significant added value.


� 	Ley 60/2003, de 23 de diciembre, de Arbitraje. Spanish Official Gazette no. 309, of 26 December 2003.


�   Real Decreto 864/2003, de 4 de julio, por el que se aprueba el Estatuto del Tribunal de Defensa de la Competencia. Spanish Official Gazette no. 164, of 10 July 2003.





1
15

